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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



UNITED STATES OF AMERICA 



The Grand Jury charges: 

On or about -the 1st day of August, 1974 in the 


Southern District of New York, DANIEL REID and THEODORE 

« 1 

E. THOMAS, JR., the defendants, unlawfully, wilfully 

and knowingly and by use of a deadly and dangerous 

—1 

weapon, to wit, a revolverdid forcibly assault, 

resist, oppose, impede, intimidate and interfere with 

a person designated in Section 1114 of Title 18, 

United States Code, to wit. Drug Enforcement Administration 

Special Agent Patrick Shea, while engaged in and on account 

of the performance of his official duties. 

(Title 18, United States Code, Sections 111, 

1114 and 2.) * 



COUNT TWO 


The Grand Jury further charges: 

On or about the 1st day of August, 1974, in the 
Southern District of New York, THEODORE E. THOMAS, JR., 
the defendant, aided and abetted by DANIEL REID, the 

v , 

defendant, unlawfully, wilfully and knowingly,'; did rob 
















a person, to wit, Drug Enforcement Administration Agent ' 
Patrick Shea, having lawful charge, control and custody 
of property of the United States, to wit, a revolver, 
of such property, to wit, the said revolver, and in 
affecting or attempting to effect such robbery, did 
wound and put in jeopardy the life of the said Patrick 
Shea by use of a dangerous weapon. 

(Title 18, United States Code, 

Section 2114 and 2.) 


COUNT THREE 

The Grand Jury further charges: 

On or about the 1st day of August, 1974 in the 

Southern District of New York, THEODORE E. THOMAS, JR., 

•• 

the defendant, aided and abetted by DANIEL REID, the 

defendant, unlawfully, wilfully and knowingly did'’use a 

firearm to commit a felony for which he may be prosecuted 

in a court of the United States. 

/ (Title 18, United States Code, Sections 924(c) 
and 2 .) 


COUNT FOUR 

The Grand Jury further charges: 

On or about the 1st day of August, 1974 in the 
Southern District of New York, DANIEL REID and THEODORE E c 
THOMAS, JR., the defendants, unlawfully, wilfully and 
knowingly did rob another, to wit. Drug Enforcement Admin¬ 
istration Agent Patrick Shea, of personal property belong¬ 
ing to the United States, to wit, a revolver. 

J (Title 18, United States Code, Section 2112 
and 2.) 













COUNT FIVE 


The Grand Jury further charges; 

On or about the 1st day of August, 1974 in 
the Southern District of New York, DANIEL REID and 
THEODORE E. THOMAS, JR., the defendants, unlawfully, 
wilfully and knowingly did steal and knowingly convert 
to their own use a thing of value, to wit, a revolver 
of the United States and of a department or agency 
thereof, to wit, the Drug Enforcement Administration, 
said revolver having a value of more than $100. 

(Title 18, United States Code, Sections 
641 and 2.) 

COUNT SIX 

The Grand Jury further charges: 

On or about the 4th day of August, 1974, 

DANIEL REID and THEODORE E. THOMAS, JR., the defendants, 

unlawfully, wilfully and knowingly/did transport in 

interstate commerce,/ from the Southern District of New 
\ 

York to Pbrtsmouth, Ohio,/a stolen firearm, to wit, a 
revolver, knowing and having reasonable cause to believe 
that the said firearm was stolen. 

(Title 18, United States Code, Sections 922(i) 

914(a) and 2.) * 

COUNT SEVEN 

The Gran Jury further charges: 

On or about the 4th day of August, 1974, 

DANIEL Rt,ID and THEODORh E. THOMAS, JR., the defendants, 
unlawfully, wilfully and knowingly did transport in 








interstate commerce ^from the Southern District of New 

York to Portsmouth, Ohio, a motor vehicle, to wit, a 

1972 Pontiac, bearing New York license plate 751BZJ, 

knowing the same to have been stolen. 

(Title 18, United States Code, Sections 2312 
and 2.) 

FOREMAN 



PAUL J. CURRAN 
United States Attorney 
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2 

AFTERNOON SESSION 


3 

2:10 p.m. 


4 

THE COURT: Mr. Tfohl, I understand you have 


5 

something you want to put on the record? 


3 

HR. WOHL: I would lika to put something on the 


7 

record out of the hearing of the jury, if I may, your Honor. 


8 

That was the remark that I had made to you. It doesn't 


9 

have to be right at this moment. It can be after your 


10 

Honor finishes. 


11 

Thera is no urgency on time. 

-_ 

12 

THE COURT: All right. 1 


13 

V7e now come to that part of the case where 


14 

all of the evidence is in, the attorneys have presented 


15 

their arguments and you are about to decide the fact 


16 

issues in the case. You are the sole and exclusive judges 


17 

of the issues of fact. You pass upon the weiqht of the 


18 

evidence. You determine the credibility of the witnesses. 


19 

You resolve such conflicts as there may be in the evidence 


20 

and you draw such reasonable inferences as may be 


21 

warranted by the testimony and the exhibits in the case. 


22 

My function at this point is to instruct you as 


23 

to the lav; applicable to the case. It is your duty, indeed 


24 

your sworn duty, to accept the law as I state it to you in 


25 

these instructions, and to apply it to the facts 



as vou f nd then. Your verdict is the logical result 
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of your application of the law as I explain it to you to the 
facts as you find them. With respect to any fact natter 
it is your recollection and yours alone that governs. 
Anything that counsel either for the Government or for eithei 
of the defendants nay have said either in his opening 
statement or in his summation or at any time durinq the 
trial is not evidence in the case. And it should not be 
substituted by you for your own recollection of the 
evidence. 

Ihe only evidence which you should consider is 
the testimony given by the witnesses on the stand, the 
exhibits in evidence and the stipulations of fact entered 
into by counsel. Likewise, anything that I may have 
said during the trial or might say durina the course of 
these instructions as to any factual matter in evidence 
is not to be taken by you in lieu of your own recollection. 

As I have instructed you several times during the 
trial the case should be based only upon the evidence and 
upon nothing else. 

As I told you at the outset the Government has 
the burden of proof in this and in everv criminal case. 

The two defendants are presumed to be innocent until they 
are proven guilty to your satisfaction beyond a reasonable 
doubt. The defendants have not taken the stand but vou 
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cannot draw any inference from their failure to take the 
stand because the Constitution gives them a right to remain 
silent and that right would be worthless if * iu could convic 
them because they did not take the stand and testify in thei 
own defense. They were entitled to remain silent and they 


did so. 


Your decision must be unanimous. That is all 12 


of the jurors who will participate in the deliberations 
must agree to the verdict. And the verdict must be based 
upon a conclusion of each one of you beyond a reasonable 
doubt. You may not find either defendant guiltv of any 
of the counts of the indictment if you have a reasonable 
doubt about the facts which are necessary to constitute 
the crimes charged. A reasonable doubt can be based either 
upon evidence or upon a lack of evidence. 
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A reasonable doubt is such a doubt as would 
cause you to hesitate to act in a matter of imno * i a 
in your own life. It is a doubt that a rea person 

has after carefully weighing all the evidence. It is 
a doubt which appeals to your judgement, your reason, 
your common sense and your experience. A reasonable 
doubt is not mere caprice or whim or speculation. It is 
not an excuse to avoid the performance of an unpleasant 
duty. It should not be confused with sympathy for 
either or both defendants. Thus, speculative or 
imaginary qualms or misgivings are not reasonable 
doubts. 

It is not necessary for the Government to 
prove the guilt of a defendant to a mathematical 
certainty or beyond all possible doubt. If that ware 
the rule few would ever be convicted no matter how 
guilty they might be. The reason is that in the 
practical world it is impossible for a parson to be 
absolutely and completely certain of any controverted 
fact unless that fact happens to be susceptible of 
mathematical proof. 

In consequence the law is such that in a 
criminal case it is enough that a defendant is proved 
ilty beyond a reasonable doubt. He does not have to 
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be proved guilty beyond all possible doubt. If after 
a fair, impartial and careful consideration of all the 
evidence you are convinced of the guilt of a defendant 
beyond a reasonable doubt you must convict regardless of 
what your personal feelings may be, regardless of any 
sympathy you may have for him and regardless of what 

I 

you think about the law or regardless of any other 
personal biases or prejudices you may have. 

If, on the other hand, after a fair, impartial 
and careful consideration of all the evidence you do 
have a reasonable doubt as to a defendant's guilt with 
respect to a particular charge you must acquit him or 
find him not guilty of that charge. 

Now, let's turn to the indictment itself. As 
I told you at the outsat an indictment is merely a charge 
It is a statement of what the Government accuses these 
defendants of and what it expects to prove at the trial. 
It is not evidence in the case. The indictment in this 
case charges seven separate crimes stated in seven 
separate counts. Each count charges a separate crime 
and each must be considered separately. You may find 
a particular defendant guilty on e* i. counts, not guilty 
on all counts or guilty on some counts and not guilty on 
others. The indictment here names two defendants, both 
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or whom have been on trial hare. In the determination 
of innocence or guilt you must bear in mind that the 
guilt of each of these two defendants is a personal 
matter. The guilt or innocence of one defendant must be 
determined separately with respect to him solely on the 
evidence presented against him or the lack of such evident 


The case of each defendant stands or falls on the proof 
or lack of proof of the charge against him and not on the 
basis c the charge against someone else or the proof 
or lack of proof with respect to that charge. 

Count 1 of the indictment reads as follows: 


"The Grand Jury charges:On or about the 1st 

« 

day of August, 1974 in the Southern District of New York 
Daniel Raid and Theodore E. Thomas, Jr., the defendants, 
unlawfully, willfully and knowingly and by the use of 
a deadly and dangerous weapon, to wit, a revolver, did 
forcibly assault, resist, oppose, impede, intimidate and 
interfere with a person designated in Section 1114 of 
Title 18 United States Code, to wit, Drug Enforcement 
Administration Special Agent Patrick Shea while engaged 
in and on account of the performance of his official 
duties." 
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In this count, the defendants are charged with 
having violated Section 1114 of Title 18 of the United 
States Code, which reads in pertinent part as follows: 

"Whoever forcibly assaults, resists, opposes, 
impedes, intimidates or interferes with any person 
designated in Section 1114 of this article while encaged 
in or on account of the performance of his official 
duties," is guilty of a crime. 

And provides further that: 

"Whoever in the commission of such acts uses 
a deadly or a dangerous v/eapon," is guilty of an 
aggravated form of that crime. 

As you will note, the statute section which I 
just read you refers to Section 1114 of Title 18 of the 
U . S. Code. That section refers, among others, to an 
officer or employee of the Drug Enforcement Administration. 
Reading the two sections together, then; 

An assault involving the use of a dangerous 
or deadly weapon on a special agent of the Drug Enforcement 
Administration engaged in the performance of his official 
duties constitutes a Federal crime. 

Therefore, in orc.er to find a defendant 
guilty of the crime charged in Count i; you must find 
the following facts beyond a reasonable doubt: 


southern district court reporters, u.s. courthouse 
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First, chat on or about August 1, 1974, 
Patrick Shea was employed by the Drug Enforcement 
Administration; 

second, tnat on that same date the defendant- 
i-O-cibly assaulced or resisted or opposed or impeded or 
intimidated or interfered with Patrick Shea; 


third, tnat in so doing the defendant used a 
deadly or dangerous weapon; 

fourth, that the defendant willfully did the 
act or acts charged; and 

fifth, that at that time Patrick Shea was 
engaged in the performance of his official duties. 

I have used the terms of the statute there,namely 
that the defendant allegedly "forcibly assaulted or 
resisted or opposed or impeded or intimidated or interfered 
with" Patrick Shea. You are instructed that it is not 
necessary that the Government prove that the defendant 
did all of those things, that is, assaulted or resisted 
or opposed and so forth. It is sufficient if the 
Government proves beyond a reasonable doubt that anv 
one of chase several alternative acts was proved as 
charged. 

To further assist you in determining whether 
tnat statute has been violated, I will define a number 


southern district court reporters, u.s. courthouse 
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of the other terms of the statute. 

An "assault" is defined as an unlawful attempt 
or offer with force and violence to do injury to the 
person of another, with such apparent present possibility 
or carrying out such attempt as to put the parson against 
whom the attempt was made in f-ar of personal violence. 

The word "resistance" is defined as opposing by 
physical power, scribing against, exerting one's self to 
counteract, defeat or frustrate. 

ihe word "opposed" means to resist by physical 


means. 


Impede xs defined as stopping progress, 
obstructing or hindering. 

"Intimidate" means to make timid or fearful, to 
inspire or affect with fear, to frighten, to deter or 
over awe. 
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Now, you will note also that the statute refers 


to "a deadly and dangerous weapon." 

A loaded re\'olver is both a deadly and a dangerous 


weacon 


You will p.oce also that in listing cne elements 

that must be proven, one was the fact that at the time of 
the alleged assault Shea was an employee of the Drug 
Enforcement Administration engaged in the performance of 
his official duties. Section 5641.5 of the Drug Enforcement 
Administrative Agents’ Manual reads in pertinent part: 

"Should an agent hapoan to witness a state 
violation, whether he is on or off duty, the administrator 
of the Drug Enforcement Administration expects him to take 
reasonable action as a 1 raw enforcement officer to prevent th 
crime and/or apprehend the violator. This policy applies 
only to felonies or violent misdemeanors." 

While not conceding in any way their knowledge or 
participation in the alleged crimes, defendants have 
stipulated and agreed that at the time Special Agent Shea 
entered the »to3holu Liquor Store on August 1, 1974, at 
about 4:00 p.m., a felony or a violent misdemeanor wan 
taking place inside the lic/uor store and that thi- fact was 
readily apparent to Special Agent Shea. 

Another element of the offense which I listed 
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was the requirement that Special Agent Shea be an 
employee of the Drug Enforcement Administration, and that 
ha be acting in the course of his official duties. It is 
not disputed here that Special Agent Shea was at the time 
of the events that took place in the '-ioshoiu Liquor Store 
on August 1st an employee of the Drug Enforcement 
Administration. 

What you nust determine is whether or not in 

entering the liguor store and attempting to interrupt the 

performance of the felony or violent misdemeanor which 

he observed taking place at that time he was acting within 

the scope of his official duties. In determining this you 

% 

should consider the special agents manual which I read to 
you. You should also consider whether or not Shea was actinc 
within the scope of the instructions given in that manual. 

I instruct you that as a matter of law if Agent Shea was 
engaged in a personal frolic, if he was acting purely 
as a private citizen, then he was not engaged in the scope 
of his official duties at the time he entered the liguor 
store. 

I further charge you that it is not necessary 
that either defendant know the identity of Shea or know 
that Shea was a federal officer or that he was engaged 
at the time in the performance cf his official duties. 
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It is sufficient that you find that these defendants 
intended to perform the acts which are charged upon a man 
who in fact was a federal agent engaaed in the performance 
of his official duties, and you need not consider whether the 
knew he was in fact such agent engaged in official duties. 

The Government charges here that the assault 
on Special Agent Shea was perpetrated by the Defendant Thomas 
The Government, however, charges the Defendant Reid with 
responsibility for the assault on the special agent on 
the ground that Reid was allegedly aiding and abetting the 
Defendant Thomas in the robbery of the liquor store, and that 
the assault on Agent Thomas was a reasonably foreseeable 
consequence of the robbery of the iicruor store. 
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If you find beyond a reasonable doubt that the 
Defendant Reid knowingly and wilfully aided and abetted 
Defendant Thomas in the assault on Agent Shea vou may 
convict him of the assault charge even though he did not 
personally perpetrate the assault. 

It is not necessary for the Government to show , 
that the Defendant Reid personally assaulted or wounded 
Agent Shea with a deadly or dangerous weanon. 

I should refer to Section 2 of Title 18 of the 
U.S. Code which reads in part, "Whoever commits an offense 
against the United States or aids, abet 3/ counsels, 
commands, induces or procures its commission is punishable 
as a principal." 

The principal is the one who commits the offense 
and this statute provides that anyone who aids, abets, 
counsels, commands, induces or procures the commission 
of an offense by the principal is punishable just the same 
as if he were the principal committing the offense. 

In order for a defendant to aid and abet another 
to commit a crime it is necessary that he knowingly, 
wilfully and intentionally associate himself in soma way 
with the criminal enterprise, that he wilfully participate 
in it as something he wishes to brina about, and that he 
wilfully seek by soma action of his own to makeit successful. 
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2 

Mars presence and guilty knowledge on the part of a 


3 

defendant that a crime is being committed is not sufficient 


4 

unless you are convinced beyond a reasonable doubt that the 

_ 


5 

defendant was doing something to assist the crime, that he 


r* 

. O 

was a participant: rather chan merely a knowing soacte'*or. 


7 

However, in order for you to convict it is not , 


S 

necessary that you find that a defendant himself did all 


9 

the acts. If he knowingly, wilfully and intentionally 


10 

caused an act to be done which if he had performed himself 


11 

would be an offense against the United States then you may 


12 

consider him just as guilty as if he had performed the act 


13 

himself. 


14 

This participation by a defendant may be shown by 


15 

any act even of relatively slight importance which you 


16 

find was performed by a defendant and which involved his 


17 

participation in the crime. Evidence of a defendant's 


18 

participation may be either direct or circumstantial. As 


19 

^ -^111 tell you later, circumstantial evidence is evidence 


20 

of one fact from which you may logically infer the existence 


21 

of another fact. 


22 

It is sufficient that the Government establish 


23 

either by direct or circumstantial evidence bavor.d a 


2-1 

reasonable doubt that the defendant in question showed 


25 

by what he said or did or how ha sought to help the 
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success of the crime that ha did so knowingly, wilfully 
and intentionally. 

Throughout my instruction I will refer again and 
again to the words unlawfully, wilfully and knowingly. 

These words mean that you must be satisfied beyond a reasons!le 
doubt that the defendant whose guilt you are considering knew 
what he was doing and that he did it deliberately and 
voluntarily as opposed to doing it mistakenly or accidentally 
or as a result of coercion. It is not necessary that the 
defendant knew chat he was violating any particular law. 

Ti- is sufficient if vou are convinced bevond a reasonable 
doubt that he was aware of the general unlawful nature 
of his acts. 

Knowledge and intent exist in a person's mind;since 
it is never possible to read a person's mind and to know 
ha was actually thinking, the onlv way you have for 
determining what he was thinking was by what he did or 
what ha said and by all of the other facts and circum¬ 
stances surrounding the acts in question. 

Knowledge and intent r.av be inferred from his 
acts and from all of the other surrounding circumstances. 

Now, let's turn to Count 2 of the indictment. "The 
grand jury further charges: On or about the 1st day 

of August 19 74 .in the Southern District of New York 
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Theodore E. Thomas, Jr., the defendant, aided and abetted 
by Daniel Reid, the defendant, unlawfully, wilfully and 
knowingly did rob a person, to wit. Drug Enforcement ' 
Administration Agent Patrick Shea, having lawful charge, 
cu3tody and control of property of the United Sta u !®s 
to wit, a revolver, of such property, to wit, the said reg 
volver, and in effecting or attempting to effect such robbarv 

did wound and put in jeopardy the life of the said Patrick 

> 

Shea by the use of a dangerous weapon." 

That count charges a violation of Section 2114 
of Title IS of the United States Code which reads in part 
as follows: 

"Whoever assaults any person having lav/ful 
charge, control or custody of any nail natter or of any none 
or other property of the United States with the intent 
rob, steal orpurloin such nail natter, noney or other 
property of the United States or robs any such person 
of nail natter or of any noney or other property of the 
United States and if in effecting or attempting to effect 
such robbery he wounds the person having custody of such 
nail, noney or other property of the United States or puts 
his life in jeooardv by the use of a dangerous weapon he 
commits a crime." 

That is complicated and I will break it down 
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into the elements that must 
Government in order to make 

2 . 
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In order to find the defendant Thomas guilty of 
the crime charged in Count 2 you must find beyond a 
reasonable doubt; First, that Patrick Shea had a lawful 
charge, control, or custody of property of the United 
Stares which vas robbed. 

Second, that the defendant robbed such property, 
to wit, a revolver which was the property of the United 
States. 

Third, that in effecting such robbery the 
defendant wounded Patrick Shea or put his life in jeopardy 
by use of a dangerous weapon. If you find each of these 
foregoing three elements beyond a reasonable doubt as to 
the defendant Thomas in order to find the defendant Raid 
guilty of the crime charged in the second count you must 
also find beyond a reasonable doubt that defendant Reid 
knowingly and willfully aided and abetted defendant Thomas 
in the robbery of Shea's revolved and in the assault, 
oi thai. the robbery and the assault were performed as part 
of a joint venture which I will explain to you more fully 
in a moment. 

If, on the other hand, you do not find that 
the defendant Thomas was guilty of each and every one of 
the elements or the offense, that is that all three of those 
elements were present, then you must necessarily find that 
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2 

the defendant Reid was not guilty of the charges in the 


3 

second count of the indictment. 


4 

In other words, you cannot find the defendant 


5 

Thomas not guilty on Count 2 and find the defendant Reid 

1 

5 

guilty. If you find the defendant Thomas guilty you must 


n 

1 

^md the defendant Reid not guilty with respect to Count 2. 


8 

Now, the first element of this charge in the 


9 

second count involved lawful custody, charge or control 


10 

of a firearm which was the property of the United States. 


11 

Let's examine these terms separately. 


12 

* The term "custody” means the care and keeping 


13 

of a thing. Where the thing is an item of property it 


14 

means such a relation toward it as would constitute 


15 

possession if the person having custody had it on his own 


16 

account. The word "charge" means that a person is 


17 

responsible for a thing or has a duty or obligation imposed 


18 

» 

upon him with respect to that thing. The word "control" 


19 

means that a person has the right to exercise a directing 


20 

or governing influence over the thing in question. 


21 

As used in the statute, these three words are 


22 

modified by the necessity that the taking of the revolver 


23 

must be by robbery. Thus, such taking or attempt to 


24 

take must occur in the presence of the person who has 


25 

the custody, charge or control of the revolver. Thus, 
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for the revolver to have been taken by robbery as prohibite 
by Section 2114 it must have been taken or have been 
attempted to be taken out of the possession or physical 
custody or charge of the lawful custodian or in his 
presence. 

In other words, while the revolver was in his 

t 

control though not necessarily in his physical or 
manual possession. 

The second element that must be proved beyond 
a reasonable doubt with respect to Count 2 is that Thomas 
took the revolver by robbery . The term "robbery" is 
defined as the unlawful taking of property from the 
possession of a person against his will by means of 
actual or threatened force or violence or fear of injury 
immediate or future to his parson or property. Insofar 
as this element is concerned what I have previously said 
about the words knowing, willfully and intentionally 
applies equally to the question of robbery. It is not 
necessary that the Government prove that either or both 
defendants knew that the revolver in question belonged 
to the United States. 

The third element that must be proven beyond 
a reasonable doubt with respect to Count 2 is that the 
defendant Thomas wounded Patrick Shea or put his life 
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in jeopardy by the use of a dangerous weapon. In order 
to satisfy this element the Government must prove bauond 
a reasonable doubt either that Shea was wounded or that 
was put in jeopardy by the use of a dangerous 
weapon. The Government need not prove both wounding 
and jeopardy, either one or the other will suffice. 

There has been evidence that the defendant 
Thomaa shot Shea in the arm. Evan though tl ere aDpears 
to be no dispute that Shea was shot you must still be 
convinced beyond a reasonable doubt that he was wounded 
and that the defendant Thomas wounded him. in order for 
a person's life to be put in jeopardy you must be convinced 
beyond a reasonable doubt that the person was actually 
in danger of being killed. Mere fear or apprehension 
on the part of a person that he might be killed would not 
su f j -i ce * Putting a person's life in jeopardy requires 
a true state of danger and not a mere sensation of fear. 

Again, in order to prove the defendant Reid 
9 u ilty or the offense charged in Count 2, you must find 
either that he aided and abetted the defendant Thomas 
in the commission of the crime charged or that there was 
a joint, venture between them, as I will explain in a moment 
I have already defined aiding and abetting and 
what I said in my previous definition will apply to 
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Count 2 and to all the other counts as to which the 
derendant in question is charged with aiding or abetting 
the other defendant or someone else. 

Now, let's turn to Couht 3 of the indictment. 

It reads: 

The Grand Jury further charges on or about 
the first day of August 1974 in the Southern District 
or -New. York Theodore E. Thomas, Jr., the defendant, 
aided and abetted by Daniel Reid, the defendant, unlawfully 
willfully and knowingly did use a firearm to commit a 

felony for which he may be prosecuted in a Court of the 
United States.” 
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That count charges a violation of Section 924(c) 
of Title 18 of the United States Code, which reads: 

"Whoever uses a firearm to commit a felony which 
he may be prosecuted in a court of the United States", 
commits a crime. 

Of course, the aiding and abetting statute i^hich 
I read you earlier also applies insofar as the third count 
•applies to the defendant Re:’. 

Now, let us look at the elements which the 
Government must prove beyond a reasonable doubt in order 
to secure a conviction of either defendant on Count 3. 

First, that the defendant Thomas used a firearm 
during the course of the assault charged in the first 
count or during the robbery and assault charged in the 
third count or during the robbery of Shea's Government- 
issued revolver charged in the fourth count or during the 
stealing of Shea's revolver as charged in the fifth count. 
Therefore, if you find the defendants not guilty on the 
first, seconu, fourth and fifth counts, you must necessarily 
find them not guilty on this count, the third count, 
because this count involves the use of a gun in committing 
a crime such as is charged in the other of the first five 
counts. So, if you find the defendants not guilty as to 
the other counts, you must find the defendants not guilty 
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as to the third count. 


If, however, you find either defendant guilty on 
the first or the second or the fourth or the fifth count, 
then you must consider the third count, because each of 


the offenses 


rharged in the fii 


fourth, and 


j.ifth counts are crimes which may be prosecuted in a 


Federal Court. 


So the first additional element that you must 
consider in ruling on the third count is whether the 
defendant used a firearm in connection with the offense 
charged in one of the other counts. 

A firearm is defined as any ’weapon which is 
designed to expel a projectile by the action of an 
explosive. You must decide whether either defendant 
knew that he was using a firearm, and that he was not 
using it as a result of carelessness, negligence or 
because of some other innocent reason. And you must 
further find beyond a reasonable doubt that the defendant 
in question was using the firearm to commit one of the 
other felonies charged in Counts 1, 2, 4 or 5. 

The Government charges here that the defendant 
Thomas used a firearm, in fact that ha used two firearms. 
First the firearm with which he held up Agent Shea, and 
after he had taken Agent Shea's weapon away from him. 
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he -Iso used Agent Shea's weapon. In both instances 
it is the defendant Thomas who is charged with using a 
firearm. 

The defendant Reid is charged with aiding and 

abetting the defendant Thomas in the offense charged in 

Count 3. So in order to find the defendant Reid guilty, 

of the offense charged in Count 3, you must necessarily 

find that the defendant Thomas has been guilty of that 

offense and must further find that the defendant Reid 

aided and abetted in the commission of that offense, 

and the terms "aiding and abetting" are defined for this 

purpose exactly the same as they were defined in 

, » 

connection with Counts 1 and 2. 

Again, you must find all of the elements of 
Count 3 as to a particular defendant beyond a reasonable 
doubt. If you fail to find any one of the elements 
with respect to a particular defendant beyond a reasonable 
doubt, than you must acquit that defendant with respect 
to that count. 

Now, let us curn to Count 4. It reads: 

"The Grand Jury further charges: 

"On or about the 1st day of ?.ugust 1974, in 
the Southern District of New York, Daniel Reid and 
Theodore E. Thomas, Jr., the defendants, unlawfully. 
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and knowingly did rob another, to wit. Drug Enforcement 
Administration Agent Patrick Shea of personal property 
belonging to the United States, to wit, a revolver." 
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This count charges an offense under Section 
2112 of Title 18 of the United States Code, which reads in 
part as follows: 

’’Whoever robs another of any kind or description 
of personal property belonging to the United States," is 

guilty of a crime. 

Now, let's turn to the elements of this offense. 

In order to find the Defendant Thomas guilrv of the crime 
charged in the fourth count of the indictment, you must 
find beyond a reasonable doubt. 

First, that Patrick Shea had lawful possession 
of a revolver belonging to the United States which was the 
subject of the robbery. 

Second, that Defendant Thomas robbed the revolver. 

Third, that the Defendant Thomas did so knowingly 
and wilfullv, as I have previously defined those terms. 

And again, if you find that the Defendant Thomas 
was guilty on Count; 4, that is, if vou find the existence 
of all three of those elements, in order to find the 
Defendant Reid eruiltv you must also find that the Defendant 
Reid knowingly and wilfully aided and abetted the Defendant 
Thomas in the robbery of the revolver. And arain those 
terms "aiding and abettinc" mean exactly the same as I 
previously defined them. 
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For purposes of Count 4, the tern "robbery” means 
exactly the sarre as I previously defined it, that is, the 
unlawful taking of property from the person or possession 


o^ a person against his will by means of actual or threatened 
force or violence or fear of injury, immediate or future, 
to his oerson or prooertv. 

Let's turn t~ Count 5 of the indictment. It 


reads 


"The Grand Jury further charges: 

"On or about the 1st day of August 1974 in the 
Southern District of New York, Daniel Reid and 'Theodore~- 
F. Thomas, Jr., the defendants, unlawfully, wilfully and 
knowingly did steal and knowingly convert to their own use 
a thing of value, to wit, a revolver of the United States 
and of a department or aaency thereof, to wit, the Drug 
Enforcement Administration, said revolver having a value 
of more than $100." 

This count charges a violation of Section 641 
of Title 18 of the United States Cods which reads in part: 

"Whoever steals or knowingly converts to his use 
or the use of another a thing of the United States or of 
any department or agencv thereof, having a value of more 
than $100," is guilty of a crime. 

Let's turn now to the elements of the offense 


/ 
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charged in Count 5. in order for the Government to convict 
either defendant of the offense charged in Count 5, it must 
?rOVa tne rollow ing three elements beyond a reasonable doubt. 

First, that Defendant Thomas stole and knowingly 

..o hio own use a revolver belonging to the United 
Stares or a department or agency thereof, that is, the 

.38 caliber Smith s Wesson revolver. Government's Exhibit 
1 : 

Second, tnat the Defendant Thomas did so knowingly 
and wilfully, as I have previously defined those terms? 

Third, that the value of the .33 caliber Smith 
& Wesson revolver was more than $100. 

In addition, in order to find the Defendant Reid 
guilty of the offense charged in Count 5, you must find that 
he knowingly and wilfully aided and abetted the Defendant 
Tnomas in stealing and converting to his- own use the .38 
caliber revolver belonging to the United States. 

Again, the terms are as I have previously defined 


them, 


The first element which I mentioned in connection 
Wien Count 5 involves the word "stole." The words "stole" 
or "stolen," as used in the indictment and in the statute, 
are defined to include all felonious takings of United 
States Government property with the intent to deprive the 
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Another element which vou must find beyond a 
reasonable doubt is that the Smith & Wesson.38 caliber 
revolver. Government's Exhibit 1, was the property o* the 
United States or of a department or agency thereof. I 
charge you that-the Department of Justice is a Department 
of the United States and that the Drug Enforcement Admininstia- 
tion is an agency within the meaning of the statute. 

However, you still must find bevond a reasonable 
doubt that the revolver in question was the property of the 
Government or of the Drug Enforcement Administration. 

Another element of Count 5 which you are required 
to find bevond a reasonable doubt in order to convict a 
defendant under this count is that the value of the revolver 
exceeds $100. The word value as used in the statute means 
market value or cost price, in this case the retail market 
value or so-called street value or the actual retail purchase 
price, whichever is greater. 

4 In determining the market value or street value 
you must consider the retail sales price of the revolver 
at the time it was taken and you must further consider the 
age of the revolver and the condition of the revolver at th< 
time it was taken. 

The value of the revolver is a a uestion of fact 
to be determined solelv by the jury. 
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2 

Before I turn to Counts 5 and 7, which involve the 


3 

interstate transportation of the stolen automobile and the 

1 

v 

4 

stolen revolver, or I should say the aliened interstate 


5 

transportation of each, X will exolain to vou a little fur- 

' 

• 

6 

char the natter of joint venture which I referred to briefly 


7 

earlier in rtv discussion of aiding and abetting. 


8 

Apart from being an aider and abettor there is 


9 

another basis uoon which you may find the Defendant Reid 


10 

guilty on Counts 1 through 5 and that is joint venture. 


11 

The Government contends that the Defendant Daniel Reid 


12 

knowingly and wilfully entered into a joint venture or joint 

1 

13 

enterprise with the Defendant Thom a3/ The purpose of which 


14 

was to perpetrate armed robbery against the Mosholu Liquor 


15 

Store ,and that the assault and wounding of Agent Shea and 


16 

the robbery of Shea's government issued service revolver 


17 

was a reasonably foreseeable conseauence of the carrving out 


18 

of that crime. 


19 

Of course. Raid didn't have to know the identity 


20 

of the people who were going to be hurt or robbed. The 

• 

21 

Government's theory is that Thomas and Reid planned a robbery 


22 

of whoever happened to be in the liquor store at the time 


23 

and in the course of the robbery to use whatever force and 


24 

violence was necessary to complete the robbery and to effect 


25 

their escape. 

i 
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The law is that if a person knowingly and wilfully 
emJbarks with another upon a criminal enterprise he is guilty 
of any reasonably foreseeable criminal act that is done in 
pursuance of that enterprise even thouah he himself did 
not commit the act or was not even present whan it was corami!: 
and even though he had no intention that such a specific act 
be done. 

Thus in the instant case it is not necessary that 
the Defendant Raid knew or intended that anyone would be shot 
or that anyone's revolver would be taken. It would be 
enough if you are satisfied beyond a reasonable doubt that 
the shooting and/or the taking of the revolver were reason- 
ably foreseeable consequences of the plan on which both 
men knowingly and wilfully embarked. 

However, you must be satisfied beyond a reasonable 
doubt that the joint enterprise had the commission of a 
crime as its objective. If they set out on an innocent 
mission and a crime unforeseeably was committed by one of 
them the other would in no v;ise be responsible for it. 

It is only if you find that their joint enterprise 
had as its objective the perDetration of a crime and further 
find that the acts in question were done in reasonably fore¬ 
seeable consequence of the original plan that you may 
find the non-committing defendant guilty cf the act in 
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2 

question. 


3 

Moreover, you must find an intent to commit a 


4 

specific crime, not merely a decision to embark upon a 


• — 

5 

general course of criminal conduct. In this case you must 


. 6 

find that there was a plan to commit a felony or violent 


7 

misdemeanor _n the Mosholu Liauor Store. 

' 


8 

Armed robbery would be such a felony and if you 


9 

find that there was a plan between these two defendants 


10 

to commit an armed robbery in the liquor store that would 


11 

suffice as far as establishing the requisite criminal 


12 

intent of the joint enterprise. 


13 

But you must find that they entered there with 


14 

i 

the intent to commit the robbery or soma other felonv or 


15 

violent misdemeanor. 


16 

You must also find that both defendants wilfully 


17 

and knowingly associated themselves with that particular 


18 

plan to commit the felony or violent misdemanor. Merely 


19 

showing that one defendant knows the other or that he was 


20 

present at the time is not enough insofar as the joint 


21 

venture basis of responsibility on the part of the Defendant 


22 

Reid is concerned. 


23 

A person can't innocently associate with another 


24 

and merely stumble into a criminal enterprise and be found 


25 

guilty on the basis of a joint venture. Ha must have 


i 
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deliberately agreed to embark on that enterprise. 

VThen I refer to a daliosrate agreement or knowing 
or wilful association with the criminal enterprise I don't 
mean to suggest to you that you must find a specific written 
or 3 v^n 3oecif ic v3 'c'o 3.]_ ncrr^*5??.3n^ 3 *" t n y o 

defendants. 

You may conclude that there was a joint venture on 
the basis of what actually happened, that is circumstantial 
evidence as I will define that term a little later of 
their intent. It is up to you to decide on the basis of 
all the circumstances including what the defendants did 
or what you find them to have done that vou may conclude 
what their intent was or what their plan was. 

Every day in your lives vou judge peoples' actions 
or their plans or intentions by what you sea them do. 

So here it is up to you to determine what the plans and 
intentions of these defendants were from such acts as you 
find that they have done. 

Again, you must find that they are the ones who 
did it. And you must find that beyond a reasonable doubt. 
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2 

Thus, from all of the evidence, all of the 


3 

surrounding circumstances, you are satisfied that the 


4 

defendant Reid entered upon a criminal enterprise with 

• 

5 

Thomas the object of which was to perpetrate a robbery 

• 

6 

o- a liquor shore and further find that the wounding of 


7 

i 

the Agent Shea and/or the robbery of Shea's revolver ware 


8 

| 

reasonably foreseeable consequences of that enterprise. 


9 

then you should convict Reid of any of the crimes of 


10 

which you have found Thomas guilty. 


11 

However, if you have a reasonable doubt as to 


12 

either Reid's aiding or abetting Thomas or as having 


13 

agreed on a criminal plan you must find the defendant 


14 

Reid not guilty as to the count in question. And, of 


15 

course, as to either defendant unless you find the 


16 

eixtence of each one of the requisite elements of a 


17 

particular count, you must find both defendants not guilty 


18 

with respect to the offense charged in that count. 


19 

Let's turn to Count 6. It reads: 

• ■ 

20 

"The Grand Jury further charges on or about the 

• 

21 

4th day of August 1974 Daniel Reid and Theodore E. Thomas, 

t 

22 

Jr., the defendants, unlawfully, willfully and knowingly 


23 

did transport in interstate commerce from the Southern 


21 

District of New York to Portsmouth, Ohio, a stolen 


25 

firearm, to wit, a revolver, knowing and having reasonable 
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causa to believe that the said firearm was stolan." 

Count 6 charges a violation of Sections 922(i) 
ana 914(a) and 2 of Title 18 of the United States Code. 

Section 922 (i) which is charged to have been 
violated in Count 6 reads in part a 3 follows: 

"It shall be unlawful for any parson to trans¬ 
port or ship in interstate or foreign commerce any stolen 
firearm knowing or having reasonable causa to believe 
that the firearm or ammunition was stolen." 

Now let’s turn to the elements of the offense 
charged in Count 6. In order for the Government to 
convict either- defendant of the crime charged in Count 6 
it must prove each of the following elements beyond a 
reasonable doubt: 

First, that on or about August 4, 1974 the 
defendant transported or shipped in interstate commerce 
from the Southern District of New York to Ohio a stolen 
firearm. 

Second, that he did so willfully and knowingly, 
as I previously defined those terras, and, third, that the 

Knew or had reasonable cause to believe that 
the firearm was stolen. 

With respect to knowing or having reasonable 
cause to believe that the firearm was stolen, if you find 
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beyond a reasonable doubt that tha defendant was in 


9 

possession or a firearm which had bean recently stolen 


3 

in another state you may, but need not necessarily 


A 

infer that the defendant knew that the firearm was 

l 


5 

1 

stolen and that he also had transported it in interstate 

• 

6 

commerce. 


7 

You may further infer even that that defendant 


8 

participated in the original theft. The test there 


9 

whether or not the defendant in question was in 


10 

possession of a firearm which was recently stolen in 


11 

another state. The term recently is a relative term 


12 

which has no fixed meaning. Whether property may be 


13 

considered recently stolen depends upon the nature of the 


14 

property and of all the facts and circumstances as shown 


15 

by the evidence. The longer the period of time since 


16 

the theft the weaker tha inference that the defendant 


17 

in possession of the property knew it was stolen and 


18 

still weaker, the inference that he participated personally 


19 

in the theft. It is solely for you to determine whether 


20 

or not the firearm in question here had been recently 

• 

21 

stolen at the time it was found in the possession of the 


22 

defendants in Ohio. 


23 



24 



25 
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15 

16 

17 

18 

19 
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Now, lot us turn to the final count, Count 7, 
which reads: 

"The Grand Jury further charges: 

"On or about the 4th day of August 1974, 

Daniel Raid and Theodore E. Thomas, Jr., the defendants 
unlawfully, willfully and knowingly did transport in 

I 

interstate commerce from the Southern District of New 
York to Portsmouth, Ohio, a motor vehicle, to wit, a 1972 
Pontiac bearing New York license plate 751BZJ, knowing 
the same to have been stolon." 

That count charges an offense under Section 2312 
of Title 18 of the U. S. Code, which reads in part: 

t 

"Whoever transports in interstate or foreign 
commerce a motor vehicle or aircraft knowing the same to 
have been stolen" is guilty of a crime. 

One of the elements which must be proven beyond 
a reasonable doubt in order for you to return a verdict 
of guilty as to Count 7 is the transportation in interstate 
commerce. The term "interstate commerce" includes 
commerce between one state and another state. Whoever 
drives an automobile under its own power from one state 
to another transports that motor vehicle in interstate 
commerce. 

The Government hero contends that because the 
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car was stolen in New York and recovered in Ohio, you 
can infer that someone transported it in interstate 
commerce. I think there is no dispute that the auto¬ 
mobile in question here was indeed transported in inter¬ 
state commerce. However, you still must be satisfied 
beyond a reasonable doubt that these defendants transported 
the automobile in interstate commerce. 

The next element which you must find i.; that 
the automobile was stolen. Again, the word "stolen" means 
just as I defined it to you previously in connection 
with the revolver, that is, taken with the intent to 
deprave the owner of the rights and benefits of ownership. 

And again, possession of an article, in this 
case the automobile which has been recently stolen, if 
that possession is not satisfactorily explained, is a 
circumstance from -which you may reasonable infer that 
the person in possession of the automobile, or persons, 
if more than one is in possession, kne*w that the automobile 
had been stolen or even that they participated in its 
theft. Again, the term "recently" is a term which you 
will have to determine from your own knowledge and 
experience. 

The longer the period between the theft of 
the automobile and its possession by a particular 
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2 

defendant, or by both defendants, then the weaker the 


3 

inference tnat they knew it was stolen; and still weaker. 


' 4 

the inference that they participated in the theft. 


5 

I charge you with respect to inference without 


l> 

• 

meaning to indicate to any conclusion of my own one 


7 

way or the other with respect to whether or not there is 


8 

proof of the actual theft. 


9 

Now, the Government in this case contends that 


10 

it has proven the actual theft by these defendants 


11 

of the automobile and of the revolver. By charging you 


12 

with respect to the inference you may draw from possession 


13 

of a recently stolen object, I do not mean to give you 


14 

the impression that I feel the Government has not carried 


15 

its burden of proof with respect to proving that these 


16 

defendants actually themselves stole the automobile and 


17 

the revolver. That is something that you will have to 


r 18 

determine based on your recollection of the evidence in 


19 

the case. 


20 



21 



22 



i 

23 



24 



25 
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As you recall, it is the Government's contention 
that the Defendant Reid was driving the car at the time 
it was recovered in Ohio. 

However, the Government contends that since both 
defendants were in the automobile at the time both were in 


possession of the automobile, and vou will have to determine 
whether or not both were in possession. If you find, 
tor example, that only the Defendant Reid was in possession 
of the automobile, then you must determine wnether or not 
he was aided or abetted in transportation of the automobile 
in interstate commerce by the Defendant Thomas in order 
to determine whether or not the Defendant Thomas was guilty 
of the offense charged in Count 6. 

Cr you must find, if you don't find that Thomas 
aided and abetted Reid in this respect, that there was a 
joint venture between them of which the interstate 
transportation of the vehicle was either an originally 
planned part or was a logical conseouence and foreseeable 
consequence of the other things that were done as a part 
of the original plan. 

The Government in this case is relying upon 
identification testimony/ the identification testimony 
particularly of Agent Shea and of Hr. Barry. It is the 
duty of the Government in this case to prove the identificati 


bn 
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of tbasa particular defendants as the perpetrators of tha 
crime charged. The Government must prove 

their participation beyond a reasonable doubt. 

Again, tha Government doesn't have to prove the 
participation of both defendants. Their participation 
must be determined on an individual basis. 

I 

If the Government fails to prove beyond a reasonable 
doubt the participation of a particular defendant, then that 
defendant is entitled to a verdict of not guilty on the 
counts as to which his identification is in question. 

You should determine the question of the 
identification of a defendant not only by the direct testi- 
mony, but also by all of the circumstantial evidence in tha 
case. And I will define circumstantial evidence in a moment. 

It is for you to determine from all of the 
evidence, both direct and circumstantial, whether a defendant 
participated in the particular crime charged in a particular 
count. 

Now, as I mentioned, we have eyewitnesses to the 
alleged crimes in this case. T-7;th eyewitness testimony, as 
with all other testimony, you are the sole judges of the 
reliability and the credibility of that evidence. In 
assessing the weight to be given to eyewitness testimony, 
you should consider all of tha circumstances reflected by 
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tha evidence,for example, concerning the opportunity of the 
witness to observe the defendant's face, the tine ha had to 
observe it, tha lighting conditions. All of tha other 


surrounding sirs’ mstanc as 


:iudir.cr 


^ "2 o n - y a 


witness had to take a good look at the suspect. And all of 
the other circumstances which your common sense tells 


you might effect tha ability of the witness to recall what 
a suspect looked like. 

Moreover, you should consider whether or not the 
witness' identification of a witness here in court has 
been unreasonably or unfairly influenced by things that 
happened between the time he saw the suspect at the scene 
of the crime and his testimony in court. 

You should consider, for example, whether the 
recollection that the witness might have of the appearance 
of the suspect has been affected by having seen a photograph 
of the defendant between the tine of commission of the crime 
and the testimony of the witness in open court. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7-4S80 


) 









I 


jqrf pm 7-1 623 

You should also consider whether the identificatior 
was unfairly influenced by the viewing of the defendant in 
a lineup by the witness and the circumstances of both the 
photographic identification procedure or the lineup, whether 
or not the photographs was shown in such a way as ro unfairly 
suggest to the x^itness that this man is the one who is 
suspected of the crime. 

Whether or not in the case of photographic 
identifications there were other photographs presented and 
whether those other photographs were sufficiently similar 
both as to photographic cmality and as to the general appear¬ 
ance of the subject of the photographs that there wa 3 no 

% 

improper suggestion to the witness that a particular 
photograph among those shown pictured the defendant in 


question 


As to the lineup, again your test should be whether 


or not the lineup procedure was such as to unfairly suggest 
that a particular person in the lineup wa3 the one suspected 
b} the police. In this connection we have an unusual 
situation herein that according to the testimony one of the 
defendants ducked his head, refused to hold up his head 
so that his face could be seen in the lineup. 

This resulted in police officers upon direction 
of the Court holding up the head of the man in question 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7-4SB0 


jarf 2 


620 


so that his face could be seen. Insofar as the holding 
up of the man’s head by a police officer is concerned you 
should reach your own conclusion as to whether this was 
brought about bv the action of the man himself. 

In this case the witness was not able to make 
a positive identification of the nan whose head was being 
held up. He testified that he could not do so because the 
man’s face was distorted and because the man was grimacing. 
It is for you to decide from all of the evidence in the 
case, including the testimony of the witness whether that 
is in fact the case. 

In determining whether he was unfairly influenced 
in his in-court identification, among the things you should 
take into consideration is the fact that he did not make 
a positive identification at the lineup and you will have 
to determine therefore whether the lineup had any influence 
on him at all. 

This is for you and you alone to determine. To 
sum up then with respect to the out-of-court identification 
procedures it is for you and you alone to determine whether 
the in-court identification made by the witnesses was un- 
fiarly or unreasonably influenced by suggestions, express or 
implied, made to the witnesses, either at a photographic 
identification procedure or at a lineup and in determining 
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this you should consider the opportunity which the witness 
had to observe the defendant at the tine of commission of 
the crime and 'whether or not the out-of-court identification 
procedure was such as to affect the in-court identification 
bo such extent as bo render the in-court identification 
unreliable. 

I have referred several times during the charge to 
circumstantial evidence. Generally speaking there are 
two kinds of evidence, direct evidence and circumstantial 
evidence. A common example which is frenuentlv eriven by 
courts of direct evidence is where you look out the window 
and you see the rain coming down, you have direct evidence 
that it is raining. 

If, on the other hand, you are sitting in a closed 
room and a man come, in wearing a wet raincoat and shaking 
a wet umbrella, that is circumstantial evidence that it is 
raining outside. 

You can base your verdict both on direct evidence 
and on circumstantial evidence, both are entitled to weight, 
to equal weight in determining your verdict. But the weight 
of both direct and circumstantial evidence is for you and 
you alone to determine. 

One type of circumstantial evidence which we have 
here and on which the Government relies is the evidence 
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of flight, that is of leaving the scene of a crime. The 


Government refers to the f15 c which took place immediately 


following the rooberv in the liguor store and thev refer 


to the flight which happened \'7hen the Ohio State Patrol 


attempted to stop the car for speeding. 


If you find that a defendant fled in an effort 


:o avoid apprehension than such flight is a fact from which 


you can but need not necessarily infer a consciousness of 


guilt on his part. It is merely evidence which you may 


consider along with all of the other evidence in determining 


the guilt or innocence of the defendants, and the weight 


and significance of that evidence and of all of the other 


evidence is for you alone to determine. 


I have talked about the credibility of the 


evidence. The evidence here consists of the oral testimony 


on the stand and also consists of the exhibits that were 


introduced in evidence. 


How do you appraise the credibility of a witness? 


Well, to be short about it, you use your plain, every day 


common sense. You have seen the witnesses. You observed 


their conduct on the stand and their manner of testifying 


and whatever credit you give their testimonv is determined 


by your observation of them, by the plausibility of what thev 


said wich respect to all of the other evidence in the case. 


southern District court reporters, u.s. courthouse 
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thair relationship to the prosecution or the defense, that 
is their interest or lack of interest in the outcome of the 
case. An interested witness is not necessarily unworthy 
of belief. 


His interest is merely one factor which you may 

consider in determining the weight and credibility to be , 
given hi3 testimony. If you find that#a witness has testi¬ 
fied falsely as to any material fact you may disregard 
all of his or her testimony or you may accept all of it 
or any part of it that you find worthy of belief. 

A witness may be discredited or impeached by contra 

dictory evidence or by evidence of prior inconsistent 

% 

statements or prior inconsistent conduct. If you believe 
that a witness has been discredited it is solely for you 
to determine v/hat weight to give his testimony in other 


respects. 


You have taken an oath as jurors that you will 
find the facts fairly and impartially without prejudice 
and without sympathy and that you will follow the instruction 
that I give you as to the law. Part of your duty also is 
to leave entirely to the Court the question of the sentence 
to be imposed for any violation of the law that vou find 
these defendants have committed. That duty must rest solely 
with the Court and in determining cfuilt or innocence 


s 
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you should not speculate in your own mind what the punishmen 
might be and you should not, tor example, find the defendant: 
not guilty on some counts merely because you think you have 
found them guilty on enough so that the punishment will be 
sufficient as to those counts, nor must you convict 
on soma counts simply because you think soma punishment 
is in order. 


You must consider cetch and every count of the 
indictment separately and apart from all of the other 
counts and without regard to what you have done in finding 
a defendant guilty or not guilty with respect to the other 
counts. And in determining the guilt or innocence with 
respect to each count you should consider only the evidence 
that you have heard and seen with respect to the elements 
of that count and the instructions which I have given you 
as to the law. 

Again, as I have told you several times, as to 
each element you must find the necessary facts beyond 
a reasonable doubt in order to convict a defendant with 
respect to the coiant of which that element is a necessary 
part. 

I mentioned earlier that your verdict must be 
unanimous. However, the very purpose of your jury 
deliberation is to try to reach a unanimous verdict, to 
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try to convince one another if you can do that. This doesn't 


3 

r.san that each and every one of the members of the jury is 


4 

not entitled to his or her opinion and to stick by it as lone 


. 5 

as that remains his or her opinion. It merely means that 


6 

^ you should exchange your ideas. You should state whan you 


7 

■ 

believe and why and you should keep an open mind as to the 


8 

! 

opinions of all of your fellow jurors. 


9 . 

Once you have expressed an opinion you should 


10 

not hesitate to change it if you become 


11 

sincerely convinced that your original statement of opinion 


12 

was incorrect after you have heard the opinions of others. 


13 

However, do not give up a point of view that you 


14 

are sincerely convinced of merely because you are outnumbered 

• 

15 

But do listen with an open mind to everything that is said 


16 

in the jury room and remain willing to change an opinion 


17 

no matter how strongly you might have expressed it at one 


18 

time or another during the deliberation if you are convinced 


19 

of a different position. 


20 

This is an unusually long charge because we have 


21 

. 

seven counts in the indictment and there may be many 


22 

things that I have said that were not clear to vou when 


23 

I said them or which have escaped you or will have 


24 

escaped you during your deliberations. 


25 

If vou want to have any oart of the charge 



m 
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explained or if you want to have any of it repeated, if 
you will send a note out to ne through the marshal who 
will ba stationed at the door of the jury room, I will be glcd 
to repeat or explain any part of the charge. 

3y the sana token if you can't remember chs testi¬ 
mony of a particular witness and want to have it repeated < 
if you will send out a note through the marshal the 
court reporter will repeat the part of the testimony about 
which you are interested. Likewise, if you want to 
sea any of the exhibits thiit are in the case if you will 
request those they will be sene in to you for your 
examination. 

May I see counsel at the side bar, please. 

(At the side bar.) 

THE COURT: Any exceptions or suggestions? 

MR. WOHL: If your Honor please, I except to 
a remark your Honor made earlier in the charge referring 
to the guilt or innocence of each defendant. I think it 
should be guilt or lack of guilt of the defendant rather 
than guilt or innocence. 

THE COURT: All right. 

MR. I'.'OHL: In reference to Count 6 your Honor 
referred to they may infer participation in the original 
theft. I take exception to that. 
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THE COURT: Counsel have suggested several 
clarifications to my charge without waiting for the 
jury to do so, and so I am going to clarify or amplify 
it in. several respects. 

First, at one point in the charge I apparently 
referred to the guilt or innocence of the defendants. 

What I should say is the guilt or lack of guilt. The 
Government has the burden of proof of establishing that 
the defendants are guilty. If the Government fails 
in that burden of proof with respect to any of the 
elements which make up a particular count, you must 
return a verdict of not guilty. The defendants do not 
ha>/e to prove their innocence, they are presumed to be 
innocent until they are proven guilty. 

Now, at one point in the charge with respect 
to interstate transportation of the stolen firearm, and 
interstate transportation of the stolen automobile, I 
stated that you could infer from the recent possession 
of the firearm or automobile, if you find that it was 
recently stolen, that the defendants knew that it was 
stolen, and also that they participated personally in 
the theft. 

I am going to instruct you to disregard what 
I said about personal participation in the theft. 
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xhat is not really an important factor in the case. 

Wnat you may do is, if you find that the defendants were 
in possession of a firearm or an automobile which v/as 
recently stolen, as I defined the term to you, then you 
may rarer met they knew that it v/as stolen. You need 
not consider whether or not they personally participated 
in -he theft, because that is not a necessary element 
of tha crime of interstate transportation of stolen 
property. 

Now, we have here several weapons about which 
there has been testimony, and at least two of the weapons 
are m evidence. We have, for example. Agent Shea's 
gun. I have instructed you as a matter of law that that 
is a firearm within the definition of the Federal 
Criminal Code. 

We have also in evidence the CO 2 actuated pistol, 
automatic pistol, v/hich v/as- found in the automobile which 
v/as stopped in Ohio. I am instructing you as a matter 
of law that that C0 2 actuated automatic pistol is not 
a firearm because it is not powered by explosive charges. 
However, I do ins true ' r ou as a matter of law that it is 
a dangerous weapon. 

So you will have to look at the counts of the 
indictment which I am going to hand to you on agreement of 
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counsel, and as to those charges or counts which involve 
tne firearm, you must find that the revolver of Agent 
Shea was involved. 

For example, if you are talking about theft of 
a firearm, then it would be the theft of Agent Shea's 
gun. If you are talking about use of a firearm, then 
it must have been Agent Shea's gun that was used after 
it was taken away from him by the defendant in question, 
if you find that it was in fact taken away from him by 
the particular defendant. 



13 i 

14 


15 

16 

17 

18 

19 

20 
21 
22 


23 

24 

25 


As I say, I am going to give you, on the 
agreement of all counsel involved, the actual indictment. 
I am going to take off of it the first two pages and 
give you only the actual indictment itself. The pages 
that I took orf are merely the summary sheets which are 
attached in the Clerk's Office, and to give you the 
actual indictment itself. And you can see which of the 
counts refer to firearms and which refer to dangerous 
v/eapons. 

L-he summation of the Government, there was 
reference to the beating of Mr. McArdle. You need not 
consider, .indeed you should not consider, any testimony 
or any statement of counsel as to what was done to Mr. 
McArdle, because that is not the Federal offense that is 
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23 


bsing charged here. That is the responsibility of the 
State law enforcement officials. 

It has been stipulated that at the time that 
Agent Shea entered the liquor store a felony or a violent 
~u.saemear.or was being committed and that this was apparent 
to him at the time he entered. You need not consider 
what that felony was or t what that violent - misdemeanor was. 
nr.d you saould not do so in determining the guilt or lack 
o- guilt of these defendants with respect to the Federal 
offenses charged here. 

Count 2 of the indictment contains a number 
of elements. One of the elements is the assault on a 
rederal officer in the line cf his duty. You must find 
beyond a reasonable doubt that the defendant in question 
knowingly, willfully and unlawfully assaulted a person. 

He need not know that he is a Federal officer or that 
the Federal officer is acting in the line of duty, but 
you must find that the assault was knowing and willful 
as opposed to accidental or unintentional. 

These are all of the supplemental charges. 

I hope they have not compounded the confusion. As I 
say, I will be at your call if you want further clarifi- 
cation or repetition of any part of the charge. 

Will you swear the marshal, please? 
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(Marshal sworn.) 

THE COURT: Now is the time to part company 
with our two alternate jurors. The other twelve jurors 
are going into the jury room to deliberate their*verdict. 

We have kept you hero for a very important reason , nare1v 
that if any of the other jurors had become ill or had to 

i 

be excused for any other eason, we did not want to try the 
case all over again, as we would have to do if we did not 
have a couple of alternate jurors to take the place of jurors 
that have been excused. 

So I thank you very much for the important 
function that you have performed, for your attention and 
for all the time that you have spent. You may bo excused 


(Two alternature jurors excused.) 

THE COURT: I want to say one final word to the 


other jurors. 


I have cautioned you over and over again durii 


the trial not to discuss the case with your fellow jurors 
or with anyone else. I am going to relieve you of half 
of that responsibility now. You are supposed to discuss 
the case with your fellow jurors, but the other half of 
injunction continues in effect. You are not to discuss the 
case with anyone else until you have returned a final 
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verdict and have come into court and reported it. 

Also, do not discuss the case with any or 
your fellow jurors unless all twelve of the jurors are 
present. We do noc want two going off and coming to 
a conclusion independently of the othars. 

Thank you very much for your attention and 

we will be available if you naed us. 

[At 4:35 p.m., the jury retired to 

deliberate.] 
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